MEMORANDUM OF EVIDENCE TO THE HOME AFFAIRS COMMITTE E ON
THE POINTS BASED SYSTEM ON BEHALF OF THE JOINT COUN CIL FOR
THE WELFARE OF IMMIGRANTS

About the Joint Council for the Welfare of Immigrants

The Joint Council for the Welfare of Immigrants & independent, voluntary
organisation working in the field of immigratiorsydum and nationality law and policy.
Established in 1967, JCWI provides legally aidednigration advice to migrants and
actively lobbies and campaigns for changes in inmnatign and asylum law and practice.
It's mission is to eliminate discrimination in thgphere and to promote the rights of
migrants within a human rights framework.

Introduction

Whilst we recognise that is an inherent featurthefstate to make entry and admissions
decisions, its powers to formulate immigration laavel policies are not, nor should be,
completely unrestrained. The Government has assuanaumber of legally binding
commitments through international human rightsrureents and municipal law. It has
also committed itself through the United Nations &ghieving the Millenium
Development Goals (for which see below). It ig¢here essential that immigration laws
reflect these obligations. Given also that the atffef immigration laws is to ration
economic and educational opportunities which anesictered by international human
rights standards to be central to human didnitlyis essential in our view that these
opportunities are distributed across the globenirequitable manner. Such an approach
need not conflict with the national interest.

Our submissions in this enquiry critique some kieynents of the Points Based System
(PBS) by reference to the above considerationse tbwvord constraints we are unable to
offer a detailed analysis of the scheme as a whobk only focus on someew key
initiatives. We proceed in the following way. Incden one we summarise the key
commitments and obligations that the Governmentdsasimed by reference to statute,
human rights instruments and other relevant témtsection two we address, on a tier by
tier basis, some key issues the PBS raises byereferto the first section. The key
concern flowing throughout the submission is alibet ‘discriminatory’ impacts of the
maintenance requirements. In part three we highiigldequacies with the new system
of administrative review, and in part four we exgseur concern about the absence of
welfare and other social rights for non EU migraotkers.

1. For the right to work see Article 23 of the 89niversal Declaration of Human Rights, Articleo6the 1966 International
Covenant on Economic, Social and Cultural Rigf@ESCR). For the right to education see Articlé2the Universal Declaration
on Human Rights, Article 13 of the ICESCR.



Section 1: Key human rights/municipal obligations
Statutory duties to promote equality

1.1.1 Section 71 (1) of the Race Relations Act6lBiposes an obligation on the UK
Border Agency to haveédue regard’ to the need to eliminate unlawful racial
discrimination and topromote good race relations between different racial gsdup
Section 76(A) of the Sex Discrimination Act reqgitéat the UK Border Agency hdse
regard to the need amongst other things to: a. eliminaiawful discrimination and b.
promote equality of opportunity between men and womeBection 49(A) of the
Disability Discrimination Act 1995 requires the UBorder Agency to havdue regard
amongst other things to the need to a. eliminatawfal discrimination under the Act
and b. promote equality of opportunity between lsé persons and others and promote
positive attitudes towards them and encourage feeticipation in public life"

1.1.2All of the above extend to cases of indirect disanation and are therefore broadly
applicable in circumstances where neutral conditiapply but have a disparate impdcts.
The Home Office and UK Border Agency have, as thsy statutorily required to do,
published details of their Equality Scheme togethi¢in the means they intend to employ
to comply with the above obligations in the immigva context. It is the policy of the
UK Border Agency as detailed in its Race, Disapiand Gender Equality Scheme at
paragraph 45 to undertake equality impact assegsnrenelation to what is proposed
providing this constitutes a new policy or a sigraht change to existing policies.

Human rights obligations:
1.2.1 The right to freedom from discrimination

Article 14 ECHR prohibits both direct and indiradiscrimination on grounds of sex,
race, language, colour or social or national origin‘other status’ in relation to the
enjoyment of rights falling within theambitof a Convention right. Article 2 of the 1979
Convention for the Elimination of All Forms of Dismination Against Women
(CEDAW) imposes a duty on the Government to elir@ndiscrimination and a more
exacting obligation tembody the principle of equalityetween men and women. The
UN Convention on the Rights of People with Disdigii (CRPD) which the UK is due to
ratify (by December 2008) in the spirit of equaktyecifically requires states to ‘prohibit
discrimination on the basis of disability with redgs to all matters concerning
employment.”

2. Under Section 19B of the Race Relations Acs imlawful for a public authority to carry out ftsnctions to do any act which
constitutes discrimination. The definition of disgination is contained in Section 1 of RRA 76 tgbut should be noted that by
Section 19C that this duty does not apply to amgcement or Order made by the Minister of the Crawader enactment i.e. the
Immigration Rules. Further by section 19D there &urther exemptions that apply when ‘ relevarbarisations’ are made.

3. Under section 52(4)(d) it is not unlawful forettSecretary of State to discriminate when makirg Ithmigration rules to
discriminate on grounds of sex. Discriminatiodlésined in s.1 of the Sex Discrimination Act 1975.

4. Under S.21 of DDA it is unlawful for a publicthority to discriminate against disabled personsamying out their functions. The
definition of discrimination is found in By s.2{Z)(b)(i) the duty does not apply to instrumentsimay a minister under the Crown.

5. Article 27



1.2.2The right to respect for private and family life

Article 8 ECHR protects and requires respect forgte and family life which will often
be in play in cases of removal and entry. Articlal$ requires that any interference with
private and family life must be ‘in accordance wldw’ i.e. it must be sufficiently
foreseeable for any interference with the righbéoconsidered lawful.

1.2.3 The right to peaceful enjoyment of possession

Article 1 of Protocol 1 of the ECHR entitles legadrsons to the ‘peaceful enjoyment of
their possession’. Those possessions may only peved if it is in the public interest
and even then, deprivation must be subject to dmelitons provided for by law and by
the general principles of international law. States also enforce laws they consider
necessary to control the use of property in aceareavith the general interest or to
secure the payment of taxes or other contribut@nsenalties, though such action must
be proportionate to the general interest sougletpromoted in order to be considered
lawful.

1.2.4 The UK’s obligations in relation to smuggliagd trafficking

Article 5 of the Council of Europe Trafficking Coention creates an obligation on the
UK to prevent trafficking. Article 5(4) specificgllrequires that each party shall ‘take
appropriate measures, as may be necessary, teanajrhtion to take place legally...".

In relation to smuggling, Article 15 (3) of the URrotocol Against the Smuggling of
Migrants by Land, Sea and Air 2000 requires the WK‘promote or strengthen
cooperation’ at the international level ‘takingdardaccount the socio economic realities of
migration and paying special attention to econoftyicand socially depressed areas, in
order to combat the root socio economic cause$®fstmuggling of migrants, such a
poverty and underdevelopment’,

1.2.5 Obligations on the state to provide econaanid social rights

Article 9 of the International Covenant on Econgon8ocial and Cultural Rights (1966)
(ICESCR) requires states to recognise the rigletvefyone to social security, Article 7
recognises the right of everyone to the enjoyménust and favourable conditions of
work including the right to fair wages aneélqual remuneration for work of equal value
without distinction of any kind’Article 2 (1) requires the state to take stepsthe
maximum of its available resources, with a viewaithieving progressively the full
realisation of rights [within the Convention] witliiodiscrimination.



The UK’s commitment to eliminate global poverty #mel Millenium Development Goals

1.3.1 The Millenium Development Goals are eighelinational development goals that
reflect the commitment of the international comntyrto human rights principles of

human dignity and non discrimination. 189 UN memsiates including the UK have

agreed to achieve the goals by 2015. These indudEmmitment to eradicate extreme
poverty and hunger, the promotion of gender equathe development of a global

partnership for development and the reduction @élahortality°

6. Millenium Declaration agreed at the UN Millam Summit, September 2000



Section 2: Tier by tier analysis of the Points Baskscheme
TIER 1 GENERAL

Maintenance Requirements

Racial impacts and impacts on non OECD countries

2.1.1 We note that the new maintenance requiremar@sset at extremely exacting
levels! Unlike the income requirements, they are not subjeany kind of multiplier
capable of taking into account relevant currenéyptsalary differences between
countries. By way of example, an average sizedamdamily’ consisting of one main
applicant, a spouse and three children would, oleloto secure entry clearance, be
required in total o possess £10,600 in order tdyafgy entry clearance.This equals
approximately 907 037 Indian rupees. It would takdndian professor or an accountant
approximately two year® earnthe equivalent, and infinitely longer to save apup for
it.®° The picture is yet more stark in the case of gliegnt from a an underdeveloped
country such as Bangladesh. In this case, the saigrant wouldrequire approximately
1,310,150 Bangladeshi takas in order to be eligfbleentry clearance. This would take
an accountant/professor devoting his entire incaméhis approximately 18.7 years to
earn!! By comparison, a US professor could on averageexp earn in the region of
$98,000 and could expect to earn this in underaatguof a year.

2.1.2 Given that the Highly Skilled Migrant Prognae now subsumed into this tier has
() historically provided a route of entry to natals disproportionately drawn from non
OECD and non white countries with over 50% of thapplications emanating from
India®?, (ii) currency in non OECD countries is weaker andrage salaries are lower and
(iif) Black Africans and certain South Asian grougen up to 27 % less than white men
in the British labour markét it is highly likely that the imposition of theseqeirements
both prior to, and after entry will disproportioabt impact on the ability of non OECD,
overwhelmingly non white nationals to enter and agmin the UK in order to work
within this tier.

2.1.3 We note that the tier 1 equality impact assesent fails to give any
consideration to the impact of a key aspect of tieone in the form of the imposition
of these specific maintenance requirements on diffent races/ethnic groups. It

7. Appendix C2(a) HC 395 as amended — the requinefoe an out of country applicant is £2800.00tfee main applicant; Appendix
e(a) and £1600.00 per dependant and Appendix GB®).00 for an in country applicant and £533.00&erin country applicant
only when they have been in the country for 12 tihen

8. UNICEF estimates that the average is 2.9 chilgeer woman.

9. Inclusive of entry clearance fees.

10. See www.payscale.com/reserach/IN/Country=If&kdary

11. Bangladeshi Bureau of Statistichtup://www.bbs.gov.bd/dataindex/key_wage07)pdf

12. J Saltnternational Migration and the United Kingdom repof the UK,SOPEMI correspondent to the OECD, 2007 at p. 87
13. See summary of K Clark and S Drinkwater, ‘Ethminorities in the labour market: dynamics andedsity’, Joseph Rowntree
Foundation, p.3 available at www.jrf.org.uk




therefore fails to deal with the question of whetheit is likely to generate unlawful
discrimination or/and promote good relations. Given that it is certainly arguabé
that the requirements may well generate indirect dicrimination in a legal sense and
harm race relations (if certain groups feel that odber groups are receiving
preferential treatment) we believe that the requirenents imposed by Section 71 of
the Race Relations Act 1976 together with the UK Bders Agency policy have not
been fulfilled in formulating policy on the maintenance requirements.

Gender based impacts

2.1.4 We note that women have historically accalifiie approximately ¥4 of the total
number of approved applications as primary apptander the HSMP It seems likely
that the new maintenance requirements will redbce for several reasons. Firstly and
most importantly the disparity in male and femaleomes throughout the globe which
lies in the region of 16%° means that women are far less likely to have adcrue
sufficient savings to fulfil these requirementstie case India for example where over
half the applicants under their tier are drawn frdhe pay gap is believed to lie in the
region of 40% in rural India and 25% in urban If8i@m Bangladesh it is believed to lie
in the region of 21.3 %’ Secondly, given that statistics show that womenehav
historically entered the Highly Skilled Migrants afependants of primary male
applicants, it seems highly likely that the effetthe maintenance requirements will be
to significantly push up the costs of entering th€ This is therefore likely to result in
reduced entry by dependants and therefore womentaltiee additional expense their
presence would entalil.

2.1.5 We note that the tier 1 of equality impact aessment undertaken by the UK
Borders Agency does not consider the impact of theew maintenance requirements
upon female applicants. As such there is no considgion of whether the
maintenance requirement will in fact generate unlaviul discrimination, or is
consistent with the more exacting duty to have regd to the need to promote
equality between the sexes. Consequently, it is arguably ehcase that the UK
Borders Agency has failed to comply with Section 78) of the Sex Discrimination
Act together with the requirements of its own equaty scheme.

14. UK Borders Agency, Points Based System (tier 1) Impact Assessment,

http://www.ukba.homeoffice.gov.uk/sitecontent/do@mts/managingourborders/pbsdocs/)

15.The Global Gender Pay Gamternational Trade Union Confederation, Febr2098, p.7

16. See ILO report 2008 http://www.financialexpress/news/Indian-men-get-fatter-pay-packet-than-ewt 0/325054/

17. SeeLower Wages for Bangladeshi Women raises concebwitadiscrimination: ILO study findsn The New Nation
http://nation.ittefag.com/issues/2008/09/03/newd05n




The disabled

2.1.6 In relation to the disabled, statistics ia WK reveal that they are far more likely to
live in poverty; far less likely to have saving8and often face additional costs because
of their disability due to adaptations, aids efxtrapolating from this information, it also
seems highly likely that maintenance requirememisns likely to disproportionately
affect their ability to enter and remain in the € work purposesAgain, the failure to
give any consideration at all to the issues ideni#fd in section 49(a) of the Disability
Discrimination Act 1995 arguably renders the policyprocess inconsistent with these
obligations, and the UK Borders Agency’s own policy

Conclusion on maintenance requirements

2.1.7 Given that the policy process leading up thestablishment of the maintenance
requirements in tier 1 of the Immigration Rules isprocedurally and substantively
flawed, the maintenance requirements are arguablyniconsistent with the relevant
statutory equality duties identified above togetherwith the UK Borders Agency’s
and are therefore arguably unlawful *°

Language testing and the system of designation

2.1.8 We are confused and concerned about the dgegequirements, and in particular
by the designation of certain countries as ‘Engtiphaking’ for both tiers and land.
What is noteworthy is that countries such as Nagerhose entire schooling system has
been constructed around the British educationalelahd who claim English as their
official language do not appear on the list of deated countries (exempt from the
English testing). By contrast, other comparablentoes in which various languages are
spoken such as Canada are deemed English speaking.

2.1.9 Whilst the Equality Impact assessments ferstil and 2 undertaken by the UK
Borders Agency addresses the requirement to spegksk generally,it at no point
addresses its particular system of designatod the impact of this on different racial
groups and nationalities. To this extent it is atgy not consistent with the relevant
statutory duties.Again_given that the maintenance requirement represnts a
significant plank of the new requirements, for thereasons identified above this
arguably renders the particular designation unlawfd for want of compliance with
the general statutory equality duties?

18. 49% of the disabled in contrast to 12% of theegal population having no savings at all and 28%pposed to 60% live below
the poverty line, see G Prackar Disability Poveity the UK 2008, Leonard Cheshire Disability, p.5&8ailable at
www.|cDisability.org

19. See the approach of the Court of AppeaRifon the application of C) v Secretary of StateJiasticewhere the amendment
Secure Training Centre (Amendment Rules) made éyPrliamentary Under Secretary of State were qabsiBee als&ruse v
Johnsor1898] 2 QB 91 at p 99 -100)

20. Annexe B 2(b) HC 395 as amended



2.1.10 Both the maintenance and language requitsnaso raise concerns from the
perspective of compliance with Article 14 ECHR ionfunction with & given that
removal from the territory, but also entry for wgolrposes may fall within the ambit of
Article 8 ECHR* The maintenance requirements are also arguabbngistent with
Article 2 of CEDAW and Article 27 of CRPD. On theegtion of justification it is worth
noting that:

a. migrants are already subject to a public furedsriction precluding access to
the welfare state,

b. as evidenced by the rates of welfare benefits British Government accept a
far lower level of subsistence for the settled papon than is now deemed
appropriate for migrants (and indeed for tier 2l@gpts for which see below),
and

c. there is no evidence that migrants have higkpemditure patterns that non
migrants®*

22. The European Court of Human Rights has recedrtisat Article 14 prohibits both direct and indireliscrimination, on this see
Thlimmenos v Greed®000) 31 EHRR 411 also applies in cases of ietitiescrimination

23. In this respect it is worth noting that Antid of the International Covenant on Social anduCal Rights 1966 to which the UK
is a state party which acknowledges the centrafitywork to human dignity and recognises the rightvork , and the need for state
parties to take appropriate steps to achieve theeflisation of this right. Article 1 of the dfie Revised European Social Charter
(1996) also recognises the right to worke idabras and Dziautus v Lithuanigplications nos. 55480/00 and 59330/00 for the
approach of the European Court of Human Rightsdkwand the use of international standards sut¢heaEuropean Social Charter.
24. For example a young person aged 16-24 couléatxp receive £47.95 per week and those 25-5%860er week Income
Support



TIER 2
The system of sponsorship

Incompatibility with Article 7 of the Internation&ovenant on Economic, Social and
Cultural Rights 1966

2.2.1 Our fundamental objection to the system a@insprship in the context of tier 2 is
about its impact on the salaries of migrant worké¥s understand from discussions with
trade unions such as UNISON that it is not curgeatlusual for employers to attempt to
seek to pass of the relatively small costs asstiatith work permits to migrant
workers. This is done through making deductiomsnfitheir salaries or levying other
‘related charges’ against them. The sponsorshigmehentails for employers a vast
increase in expenditure should they chose to empimyant workers. Employers will
therefore incur expenditure on ensuring that; thewve appropriate ‘management
systems’ in place in order to comply with the liseig arrangements and that they have
the legal assistance and training they requiradernto secure licences and comply with
their reporting obligations applications. Theyhailso be required to pay fees of £300.00
or £1000.00 for the license depending on the dizeeobusiness, and pay for the renewal
of their fees every four years, as well as meetctsts of each certificate of sponsorship.
The substantial increase in expenditure by emptoysr likely to lead to higher
deductions from the salaries of migrant workersaomore frequent basigVe do not
believe that state sanctioning of this kind of pratice is consistent with the duties
outlined above in Article 7 of ICSECR.

Undermining the ability of migrants to claim thégitimate labour/human rigts

2.2.2 We note from our discussions with trade usithrat it is presently not uncommon
for employers to threaten to revoke work permitstmmrefuse to complete extension
forms in cases where migrants seek to claim andrceee labour rights
(statutory/contractual/other human rights) to whittey are lawfully entitled. The
London Discrimination Unit told us of a recent exdenwhere two female employees at
the same business had tolerated sexual harassmemttlieir employee for sustained
periods of time due to their fear of the ramifioas (i.e. employer activity resulting in
their removal from the country) that would flow fnoreporting, and taking legal action
against them.

2.2.3 We note that under the scheme, the emplojlecamtinue to play a significant role
in the migrant workers applications through thetesys of certificates of sponsorship.
This role will be fortified through the introductioof reporting requirements which
require by way of example the reporting of ‘suspis that the migrant is breaching
[their]conditions of his or her leav&.This imbalance in power, and the transformation

25. Para 327(f) Guidance for Sponsor applicatidies: 2, tier 4 and tier 5 of the points basedesyst



of the role of the employer into a tool for immitiom control significantly increases the

scope, and possibility for abusive employment pcast of the kind referred to above.

The overall effect of this in practical terms wlié to render contractual, statutory, and
human/labour rights migrants enjoy illusory.

Potential inconsistency with Article 1, Protoco(HCHR)

2.2.4 Companies are capable of possessing ‘hungatstias they may be considered
‘legal persons®® Damage to a business emanating from the inabdigecure a license
and appoint/retain appropriate employees, and tieadant loss of goodwill that comes
with this (as opposed to a loss of future earnings) constitute a possessions under
Article 1 of Protocol 1 ECHR It is notable that the guidance regulating thexgrand
withdrawal of sponsorship applications containedhini the Guidance for sponsor
applications: Tier 2, Tier 4 and Tier 5 of the pirbased systeni$ extremely vague
allowing applications to be refused for exampie¢here is_anythingn the sponsor body’s
history or that of the people managing or contrddliit, that suggests that it could be a
threat to immigration control or that it would benable or unwilling to carry out its
duties'?® Other examples appear in the footnotes béfowhese requirements are not
sufficiently clear for employers to foresee in agsa the consequences of their actions
for the purposes of acquiring/retaining sponsorsitenses. In our view they are
therefore insufficient to satisfy the requiremdmdttthey are ‘provided for by law’. As to
the second limb of the requirement, a court woplgraach the question by balancing the
interests of the individual with those of the geha@nterest (i.e. in this case immigration
control/prevention of unlawful working/) in ordey ascertain whether such action would
be necessary.

26. Pye (Oxford) Ltd v United Kingdom App. No. 42302
27. SeeWendenburg v Germar{2003) 36 EHRR CD 154, 169. Trre Traktorer AB v Sweddgi989) 13 EHRR 309 anldn Edgar

(Liverpool) Ltd v United KingdorReports of Judgments and Decisions 2000-I, [2E@HR 700, p 46

28.4. Para 14

29. Para 84 explains how applications will be deih it. It indicates that when considering apations decision makers will ask
three questions. These include at 11. Is the @l dependable and reliable? 'In order to juttg, we will look at the history and
background of the organisation, its key personndl @f the people who control it. Any history of ldismest conduct or immigration
crime will be viewed seriously and may lead to efusing the application .iii. Is the applicant chlgaof carrying out its duties as a
sponsor? We will judge this by looking at the origation’s processes and human resource practicessiare that it will be able to
carry out its duties. If we have significant doules may award a B-rating or, in more serious casdsse the application.”

Para 107 states “To meet the suitability criterisoeganisation must show that:i. the sponsor higstfe human resource systems in
place (more information is on our websiteletp://www.ukba.homeoffice.gov.uk/employers/poisgginsorduties/assessmgnit/ the
sponsor has not been given a civil penalty for igration offences;iii. the authorising officer, lévdeuser and key contact does not
have any criminal convictions in their name for afythe offences, listed in Appendix B (convictiowhich are spent under the
Rehabilitation of Offenders Act 1974, will not kakén into account). Any other unspent convictiomsld also lead to an application

being refused; and iv. we do not have any evidefiggevious non complianc’é.See paras 396 under ‘Circumstances in which we
will award a B rating’ ‘We will award a B-rating;. ia. the prospective sponsor or another relevargqn has been issued with one of
the “offence” listed in Appendix C within the 5 ysaending on the date of the application, unlesaeiwithdrew that penalty or it
was cancelled on appeal; or ii. the sponsor orhamatelevant person has been issued with a maxigiuinpenalty within the
previous six months, in which case we will refuse &pplication instead; b. the applicant is antiexjssponsor applying to renew its
license and is already B-rated (unless we arefigatithat it has successfully completed its plaRara 397 Circumstances in which
we may award a B rating states ‘We may award atiBg#, the prospective sponsor or another reléyamson has a conviction for
serious offences to do with how it runs its businasd this makes us doubt its suitability as axspo(for example a conviction
under the National Minimum Wage Act or for benéftud).....




Tier 2 general criteria maintenance requirements

2.2.5 Work permit applications have historicallyeowhelmingly emanated from male
applicants’ drawn mainly from India but also from Pakistanilippines and the US and
Canad® Given the disparities in relative incomes and encies across the globe, and
given average incomes within the British labour keamwhich vary according to race,
possession of disability, and s&xthe new maintenance requirements which, as veith t
1, are not subject to any multiplier, are problematnd can be expected to impact most
acutely on nationals from non OECD countries, woraed the disabled for the reasons
identified above.

2.2.6 In terms of the equality impact assessmeataeie that there is no consideration of
the gendered/disability based implications thatvffoom the maintenance requirements.
Whilst the impact of the maintenance requirememtglifferent races is something that
has been given consideration, this is far from adtg] as the assessment fails to make
elementary findings such as whether or not it isepted that there would be adverse
impacts on racial/ethnic groups, or ndthe cumulative effect of these shortcomings is
in_our view to render the assessment flawed. Argud§y given the total absence of
consideration of the issues required by SDA and DDAand the inadequate nature of
the assessment in relation to the RRA, this may wehean that the imposition of the
maintenance requirements imposed under tier 2 is dawful. For the reasons
identified above, the maintenance requirements alsoaise identical issue in so far
Article 2 of CEDAW and Article 14 and 8 ECHR go.

Tier 2 and shortage occupations

2.2.7 In terms of the methodology employed by thgrition Advisory Committee for
determining shortage areas, we note that this agaattogether absent from the tier 2
equality impact assessment. Given the wide vanatio average salaries by reference to
race and sex, MAC’s approach to determining questiof ‘skill’, and ‘shortage’ by
reference amongst other factorssilary seem likely to lead to discrimination against
certain ethnic minorities/ womé&hand disabled migrants particularly when viewed in
conjunction with tier 3% This total lack of consideration of MAC’s valuation
methodology within the equality impact assessmennadifferent races, sexes and the
disabled also _arguably means that the general statuy equality duties detailed
above have not been fulfilled.

30. See UK Borders Agency Impact Assessment at 8% of all approved applications came from meR0dA7 and 64% the
previous year

31. J Saltnternational Migration and the United Kingdom repof the UKSOPEMI correspondent to the OECD, 2007 at p. 75

32. The Equality Impact Assessment at p.12 reterthe average earnings of women in full time waskf11.67 and that of men as
£14.08 and 42% per cent of women working fiar in contrast to 9 per cent of men

33. Professor Kofman, extract from draft reporttfee Equality and Human Rights Commissjon

34. See for example the position and scoring o easistants, p.243 of Skilled Shortage The recomdeeshortage occupation
lists for the UK and Scotland by the Migration Asisiy Committee, September 2008



TIER 3

2.3.1 Whilst it is questionable as to whether ia ttontext, of either tiers 2 or 3, the
Migration Advisory Committee, or indeed any Goveemnor other body can accurately
or efficiently predict the needs of the labour nedrkt any given point in tini our
primary concern with tier 3 is that it has beemfolated without any reference to the
MDG at all, or the views of the Government's own p@ement of International
Development® It is notable that theDepartment for International Development
recognise that migration and development are integtl. Specifically writing about the
MDG it is notable that they ‘support increased apyaties for both skilled and low
skilled workers..”®” as a means of achieving the MDG. Indeed their siene worth
qguoting in greater detail.

‘For developing countries with an abundance of pp@ducated people internal
and international migration into low skilled jobswd bring about huge poverty-
reduction and development benefif§.through ‘helping individuals to increase
their income, learn new skills, improve their sbéctatus, build up assets and
improve their quality of life. For communities amdeveloping countries,
emigration can relieve labour market and politigadessures; result in money
being sent home (remittances); increase trade andn€ial investment from
abroad; and lead to support from migrant commusiti@isapora) such as
technology transfer, tourism and charitable actest®

2.3.2 Given their expert view on this matter, wéidwe that the decision to end low
skilled migration from outside of the EUpositively undermines the UK’s commitment
to the MDG.

2.3.3 We also note, that in formulating tier 3 ondeed any of the tiers there is no
reference to the commitment to end smuggling aafficking, nor the duties contained
within Article 5 of the Trafficking Convention andirticle 15(3) of Smuggling Protocol.

It is uncontroversial that migrants who are maifdyv skilled’ often revert to expensive
and illegal means of attempting to secure entrstates through smuggling due amongst
other factors to the absence of legal avenues dpethem. The lack of viable
immigration routes also plays a role in making edst some migrants vulnerable to
trafficking. Political commitment to the abolitiaf these practices and compliance with
the text and spirit of the above requires that 3ies modified to afford some access to
unskilled workers from outside of the EU.

35. Philippe Legrain and lan Birrell for example.

36. See p.29-31 A Points-Based System Making Mamatork for Britain, March 2006, CM

37.Moving out of Poverty- making migration work befi@r poor peopleDepartment for International Development, March2@0
p.28

38.Moving out of Poverty- making migration work befi@r poor peoplePepartment for International Development, March260
p.27

39. Moving out of Poverty- making migration work betier poor peopleDepartment for International Development, March 280

p.2 . For further reading on the potentially pesiteffects of low skilled migration for developinguntries are very well documented

(see also P Legraitmmigrants: Your Country Needs Theditile Brown 2007 ch.3).

40. SeéA Points Based System Making Migration Work fotemj March 2006, CM 6741p.29-31



TIER 4
Maintenance requirements

2.4.1 Our primary concern with tier 4 relates te flevel at which the maintenance
requirements are set. Students are required tblisstahe availability of £800.00 per
month for each month of the course up to a maxinefii2 months, and £533.00 for
each dependant, in addition to the costs of thmirs#' Foreign students will therefore
routinely be required to show that they have £9800plus the entry clearance and
course feg*?

2.4.2The imposition of these maintenance requirésnenseemingly inconsistent with
the Prime Ministers Initiative which has activebught to attract international students to
the UK in recognition of the financial and othentidoutions they make. Such measures
seem ultimately destined to divert students torédtive destinations offering more cost
effective packages.

2.4.2 Our chief concern with tier 4 however with iotential to disproportionately affect
the ability of women, nationals from non OECD stafeho tend to be overwhelmingly
non white nationals), other poorer members of $gpciend the disabled to enter for
educational purposes. In our view the provisiorsk mgenerating inconsistency with
Articles 14 in conjunction with Article 2 of therst Protocol of ECHR. The measures are
arguably not justifiable to the aim of seeking ts@re that students are able to maintain
themselves given that prospective earnings c4hhettaken into account, given that the
maximum available Government funds available to idded students is considerably
less £6,475 totalling £539.00 per month and givet there is little difference between
the expenditure patterns of national and non natistudents, and given that students are
subject to a public funds restriction in any event.

Sponsorship

2.4.3 We are also concerned about the sponsorgsiiens which transforms educational
institutions into enforcers of immigration contmwlth reporting requirements requiring
them to report absences by students, late submisgi@ssessments. The decision to
award or discontinue licences engages and mayttebteaches of Article 1 of Protocol
1(see above) and the mode of implementation maggs@nd in certain cases breach
Article 8 ECHR.

41. Border Agency statement of intent, available at
http://www.ukba.homeoffice.gov.uk/sitecontent/do@ms/managingourborders/pbsdocs/state mentofintieteistsunderthepointsbas

d.pdf?view=Binary para 31-32

42. Course fees of course differ but it shoulddreembered that for example a Masters course fe@sdonational students range
from £2100.00 to £28,000

43. As is presently the case

44. See Polly Curtishcademics balk at spying on students to nail migssams Guardian 10.11.08 which reports that universitie

are being asked to set up ‘surveillance units’roleo to comply with sponsorship requirements.




TIER 5

2.5.1 We are extremely concerned by the shape eofytluth mobility scheme which
subsumes the Working Holiday Makers Scheme. Inquéar we are concerned by:

(1) Its automatic closure to all states save for Alistr&€anada, New Zealand and
Japan (the Working Holiday Makers scheme has hestity been open to all
Commonwealth citizens)

(i) The absolute prohibition on bringing dependantdrkih to the UK (presently
children under 5 may enter the UK under the Workkgliday Makers
scheme)

(i)  The requirement that applicants fulfil the maintece& requirement of
£1600.00.

2.5.2 The effect of (i) will be to further limit ¢htemporary migration possibilities for non
OECD nationals (overwhelmingly non white nationdts)enter the UK in a way that in

our view is inconsistent with the MDG. Additiongallii) can be expected to deter women
who overwhelmingly assume responsibility for chidre from entering the UK under
this capacity. Finally (iii) could lead to indireatiscrimination against women and
disabled migrants given their lower average incomath (i) and (ii) operating in such a

way that may be contrary to the obligations undgicke 2 of the 1979 Convention on

the Elimination of All Forms of Discrimination Agast Women (for which see above).

2.5.3 In so far as the race equality impact assesssgoes for the youth mobility scheme
we note the conclusion there is no race discrimonatWe also note however that the
‘low risk formula’, the level at which the maximupermitted YMS risk is set at, and the
scoring for particular countries is not discloSatbr specifically given any consideration
what so ever in the race equality assessment. Ginagrihese are new criteria which form
a significant part of the tiers requiremethis raises the possibility that the race
equality impact assessment has failed to take intaaccount the relevant
considerations necessary for the purpose of comphg with its policy, and the
relevant statutory duties.

45. Statement of Intent for tier 5. p.13



Part 3: Challenging immigration decisions under thePoints Based System

3.1.1 It must be recalled that immigration decisi@oncerning entry for work purposes
touch upon fundamental rights (i.e. education aratkyv It is therefore extremely
important that there exists a sufficiently rigoraarsd impartial mechanism to check the
exercise of this power. We believe that the syst#hadministrative review is an
inadequate tool to perform this task for the folilogvreasons:

a. Administrative review will be undertaken by the sarmody responsible for
making the decision. This substantially compromise impartiality;

b. The scope of administrative review is limited anitl not cover situations where
there is a fault with underlying processes, paficie the exercise of discretion
under particular policies;

c. Administrative review looks only at the materiathwas submitted with the
application save for cases involving an allegatioi deceptiorr’ Innocent
oversight cannot be made good by a commonsens®abpthat permits the
submission of fresh evidence. Whilst therefore ttheoretical right to challenge
decisions on grounds of factual error/misapplicataf the rules exists, it is
seriously constrained given that experience shdwas in most cases the right
decision is promoted through the production of Hertevidence, the need for
which is often not appreciated until notificatioh an adverse decision clarifies
quite what material is perceived as adequate byethiey clearance officer.
Administrative review is not a process which letm¢he correct decision about a
migrant’s future: it simply checks whether thegaral application accorded with
the officer’'s expectations.

3.1.2 Whilst judicial review will continue to be alable to migrants, this is an

inadequate replacement for a full statutory appkas more limited in scope than an

appeal, being concerned solely with the reasonabteiand fairness of a decision (for
example, a judge cannot intervene even where theyjaite sure a decision is wrong,
unless they can say the decision to refuse watsomed), is unable to consider evidence
that was not before the administrative decision enagrovides an inadequate remedy
given that it usually leads to reconsideration ofagiginal decision rather than overall

resolution of the issue in question, and on averafes far longer than an appeal
process. This presents practical problems asaessitl outcome may still mean that the
migrant’s sponsorship certificate is withdrawn givwbat the actions of an employer will

ultimately be guided by their organisational regments rather than the pace of the
proceedings.

3.1.3 Whilst we note that entry clearance decisiwhikh do not attract a right of appeal
are to fall within the remit of the Entry Clearanbfonitor, this is not a sufficient
replacement for a full right of appeal, as the rtamis not able to investigate individual
complaints or provide an appropriate remedy toiappts.

3.1.4 For the shortcomings in the internal apppateess envisaged by Part 10 of the
Draft (partial) Immigration and Citizenship BillehCommittee (DPICB) the Committee



should refer to JCWI's memorandum of evidence. By wf addition, we are concerned
by the limitations imposed on the considerationegidence before the Asylum and
Immigration Tribunal in Points Based System casbghvreplicate existing provisions
by prohibiting consideration of material that wa submitted at the time of the original
application for the reasons identified abd%e.

Section four: Migrants and social and economic rigts under the points based
system

4.1.1 Economic migrants:
a. bring economic benefits to the UK and contrildotpublic finances,

b. are more vulnerable to exploitation from empligyfor a variety of reasons
including their lack of secure status, lack of otdt knowledge, lack of support
structures and the existence of structural discratn and

c. are, when subject to denial of their rights lidesly to pass on the benefits of
migration in their communities of origiH.

4.1.2 For these reasons, and in order to compliz Wie UK’s obligation referred to
above to in Article 2 (1) of ICESCR we believe tlaay system of managed migration
must be accompanied by a significant strengtheafremployment law protection more
generally, and an expansion in the availabilitgocial welfare entitlements rather than a
weakening of those entitlements as presently egetsdy the Governmenit® A useful
way to approach this issue given the economic rapibns involved would be to analyse
the extent to which the UK complies with standamdsthe 1990 Migrant Workers
Convention which is the key human rights instrumentthis area, or at the very
minimum the 1977 European Convention on the Le¢s@uS of Migrant Workers with a
view to signing, and ratifying theff.

For further information about this briefing please contact Hina Majid who is a
solicitor and the legal policy director at JCWI. Her e mail address is
hina.majid@jcwi.org.uk Her telephone number is 0207 553 7463.

46. See S. 85A(4) of Nationality, Immigration anslyfim Act 2002 which is largely replicated in claus32(4) of the DPICB
47.Moving out of Poverty- making migration work better poor peoplePepartment for International Development, March2@0
p.30

48.Making Change Stick. An Introduction to the Immigma and Citizenship BillUK Borders Agency, at p.8.

49.1t is worth noting that The House of Lords Seleommittee on European Union recommend, the UKukhalso reconsider its
decision to opt out of the 203/109/EC Long Termi&ess Directive which would provide non EU migrambrkers with certain
social rights (para 105 House of Lords Select Catemion European Union, Fourteenth Report).See &&jaand A Rivers
‘Migrant Workers and employment law’ in Ryan ddabour Migration and Employment Right§London, The Institute of
Employment Rights, 2005) at ch.5






