
 1 

MEMORANDUM OF EVIDENCE TO THE HOME AFFAIRS COMMITTEE ON 
THE DRAFT (PARTIAL) IMMIGRATION AND CITIZENSHIP BILL ON 
BEHALF OF THE JOINT COUNCIL FOR THE WELFARE OF IMMIGRANTS  
 
 

 
1. Introduction  
 
1.1 The Joint Council for the Welfare of Immigrants is an independent, voluntary 
organization working in the field of immigration, asylum and nationality law and policy.  
Established in 1967, we provide legally aided immigration advice to migrants and 
actively campaign for changes in immigration, asylum and nationality law and practice. 
Our mission is to promote the welfare of migrants within a human rights framework. 
 
1.2 We welcome this opportunity to contribute to the Home Affairs Committee Enquiry 
into the Draft (Partial) Immigration and Citizenship Bill. Given the word constraints, and 
given the extensive nature of the Bill we are not able to offer the detailed line by line 
critique of the provisions we would like.  What follows is a very brief overview of a 
selection of concerns in a way that addresses the terms of this enquiry by reference where 
relevant, to international standards and human rights principles. We would welcome the 
opportunity to give detailed oral evidence in respect of these matters, and the Bill more 
generally.  
 
 
2. ÔSelective migrationÕ - Part 1 permission  
 
2.1 Clauses 1-3 of the Bill removes the right to enter (the right of abode) from 
Commonwealth citizens.  The result of this is that British nationals who are not British 
citizens, as well as some citizens of independent Commonwealth states such as India with 
the right of abode are to be required to obtain a grant of immigration permission by 
order.1 The effect of this that they will be treated in the same way as any other migrant 
through their dependency on permission to which conditions may be attached.  This also 
means that they will of course be vulnerable to expulsion.2 These measures will have 
particularly serious implications for those with British Subject status who are otherwise 
stateless.  If they acquire another citizenship they lose their status.3 Consequently they 
will be required to register as a British citizen, a process under which there remains a 
residual power of refusal.4 The indignity of depriving nationals of a right to enter the 
territory of which they are a national is universally recognized, and reflected in a number 
of European and international human rights instruments which expressly prohibit the 
practice.5  
 
           
1. See below in para.6  
2. Clause 8  
3. British Nationality Act 1981, s 35 
4. British Nationality Act 1981, s4B 
5. See Protocol 4 ECHR, Articles 15(2) UDHR, Article 12.4 of the ICCPR 
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3. ÔEarning the r ight to stayÕ- Part  3 Citizenship  
 
3.1 We are extremely concerned about the intentions that lie behind the structure for 
citizenship set out within Part 3 of the Bill.  Specifically as we understand it, whilst not 
expressly stated within the Bill or its explanatory notes, the intention is to remove, subject 
to international obligations those migrants from the territory who are unable to 
demonstrate that they fulfill the necessary criteria to progress from probationary, to 
British citizenship.  This represents a significant departure from existing practice where 
there is no threat to residential stability in cases where applicants cannot demonstrate that 
they cannot fulfill the naturalisation criteria.7

 This will not only result in the splitting of 
migrant families in cases where different family members possess different statuses, but 
in our view will positively hinder migrant integration.  Even if it is somehow shown to 
aid migrant integration, it is wholly disproportionate to the desired aim.8 
 

3.2 Clause 36(2)(c)  is also problematic due to its new definition of who is in the UK Ôin 
breach of immigration lawsÕ for naturalisation purposes.  On its face, it appears to 
discount time spent prior to recognition as a refugee from being taken into account in 
naturalization applications.9  Given that there still remain a number of migrants who have 
waited/been waiting several years before being recognized as refugees as a result not of 
their own actions, but of administrative delay, this could present particular difficulties, 
with its effect being felt more acutely given that the breaches of conditions attached to 
leave (for example being late for a reporting condition)  will now render migrants and 
therefore refugees Ôin breach of immigration lawsÕ.10 This provision is arguably 
inconsistent with Articles 34-6 of the Refugee Convention which imposes an obligation 
upon states to facilitate the naturalisation of refugees. 
 
3.3 Clause 34 is also problematic.  When read in conjunction with clauses 36(2) and 
32(1)(c)(i) it appears to lead to a situation whereby the actual residence required from a 
non EEA national for the purpose of naturalisation can be expected to considerably 
exceed ten years. This in our view is positively harmful from the perspective of 
integration and inconsistent with European consensus and standards. The 1997 European 
Convention on Nationality which has been signed by 28 European states specifically 
requires that states do not impose a period of residence in excess of ten years.11  
 
3.4 Clause 34 also creates a new provision enabling migrants to reduce the qualifying 
period for naturalisation in cases where they undertake voluntary work.12 The possibility 
 
 
          
6. Clause 1(3)) 
7. Confi rmed in a telephone conversation with Alan Boyd of  the Earned Citizenship Bill team and JCWI 
8. A detailed critique of these provisions as they were reflected in the Green Paper can be downloaded from our website at  
     www.jcwi.org.uk 
9.  See Para 8.7-12 of Annex B to Ch.18 which presently allows this to be taken into consideration. 
10. We note that there is a provision for the exercise of discretion in clause 32(d) in special circumstances but nothing to suggest that  
      the position of refuges with be so categorized) 

11. See Article 6 of the Convention.  The Convention has been signed by 28 European states though not the UK. 
12. Clause 32(2)(b) makes provision for some categories to be exempt from such a requirement 
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of payment for those activities is expressly excluded.13 Problematically, the Bill does not 
identify the nature of the activities or the length of time for which they need to be 
undertaken for.  One can envisage that individuals on low incomes, those with 
disabilities, personality disorders and single parents are just a few categories one might 
expect to see struggle with this requirement. Viewed from the perspective of human 
rights based considerations the scheme raises some concerns from the point of view of 
Article 4(2) ECHR (prohibition of compulsory labour)14whilst at the same time raising the 
possibility of discriminatory access to citizenship for particular categories of migrant 
under Article 14 (no discrimination in enjoyment of Convention rights) in conjunction 
with Article 8 ECHR (enjoyment of private life)15 
 
3.5 In relation to the generality of the scheme set up by clause 34, we believe that the 
complex equation based approach to naturalization is highly problematic and will lead to 
confusion on the part of applicants and unfounded applications.  This is problematic from 
rule of law considerations as it is likely to generate administrative delay and the 
withholding of rights to citizenship to which migrants are entitled. 
 
3.6 We are further concerned about the position of migrants who are already in the UK 
with ILR, or otherwise on the pathway to citizenship.  Given the implications of the new 
structure set out above, in order to avoid a potential breach of the legality requirement 
inherent within the structure of Article 8 ECHR (right to private and family life), it would 
be necessary for appropriate transitional provisions to be put in place to safeguard their 
positions. 
 
3.7 Finally, it is highly regrettable that the draft bill as yet fails to; a) address the position 
of  British nationals who do not possess the right of abode in the UK in the way that Lord 
Goldsmith recommended in his Citizenship Review16; b) deal with the  creation of a 
second class form of citizenship for dual nationals pursuant Section 56 of the 
Immigration, Asylum and Nationality Act 2006 and c) create a new, and appropriate  
structure for adequately checking the exercise of executive discretion within this field.17 
(this is particularly important in the light of the new proposed scheme)  
 
 
 
 
 
           
13. Clause 42(2)(b) 
14. On the definition of forced labor see App. 1468/62 Iversen v Norway, Decision of 17 December 1963 (1963) 6 Yearbook 278.  
Compulsory   labor was defined widely to include work by a worker against their will and requires the work to be unjust, involve   
avoidable hardship, or oppressiveÕ 
15. In Sisojeva v Latvia App. No 60654/00 the Grand Chamber confi rmed that status engages Article 8 and so would clearly be within 
the ambit of Article 8.  See also Thlimmenos v Greece (2000) 31 EHRR 411 where the European Court of Human Rights considered 
the ban imposed by a professional regulatory agency on anyone with a criminal record.  The applicant had a criminal record because 
he had objected on religious grounds to   performing military service. The blanket ban was held to be unlawful and discriminatory on 
grounds of religion (Article 9)   because it had an adverse effect on those with his religious belief and was disproportionate and could 
not be justified. 
16. Lord Goldsmith QC Citizenship: Our Common Bond 
17. See for further detail JCWIÕs submissions to the Lord Goldsmith Citizenship Review together with Green Paper submissions 
available to download from www.jcwi.org.uk 
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4. ÔEarning the r ight to stayÕ - Part 4 Expulsion orders 
 
4.1 The elision of the two current two processes for removal envisaged by the Bill 
through the creation of a new system of expulsion orders has serious consequences for 
migrants.18 It could result in individuals who might currently face administrative removal 
on account of minor indiscretions, such as where a student inadvertently works a few 
extra hours than their leave permits, becoming subject to an indefinite expulsion order.. 
The position is exacerbated by the attendant lack of judicial scrutiny.19  The scheme in our 
view therefore not only adopts a wholly disproportionate approach to the question of non 
compliance with immigration law and removal more generally, but also raises concerns 
as to compatibility with Article 8 ECHR in cases where an expulsion power is made on a 
discretionary basis against family members and non foreign criminal migrants for the 
provisions in their present form fail to set out the criteria for regulating the exercise of 
discretion thus leaving migrants unable to determine the outcome of their actions with 
sufficient precision in advance.20  
 

4.2 The scheme also raises particular concerns in relation to the expulsion of those with 
the right of abode21, Commonwealth citizens and those from the Republic of Ireland. 
Specifically we note with regret the loss of protection for migrants with strong historic 
ties to the UK, in particular the following:  

 
1. Those who currently enjoy the right of abode including British 

nationals other than British citizens; 
2. Commonwealth and Irish citizens who were ordinarily resident on, and 

prior to 01.01.73 for five years;22  
3. Irish nationals;23  

 
4.3 Clause 37(5) creates a new power to make expulsion orders retrospectively against 
those who have left the country. This would subject the migrant to a decision whose 
consequences they were unable to predict at the time of departure, excluding them from 
meaningful determination of their future family life, and leaving them unable to 
challenge the decision meaningfully from abroad due to their remoteness from any 
suitably qualified legal advisor. In doing so it potentially raises compatibility issues with 
Article 8 ECHR. 
 
 
 
 
 
 
           
18. Deportation for serious criminal offenders and removal for those breaching immigration laws 
19. See below in section 6 
20. Under clauses 37(2) (a) and (c) 
21. See above at Section 2 
22. S.7(1)(b) of Immigration Act 1971, which also by virtue of  Immigration and Asylum Act 1999 Sch14, para.46 extends the 
protection to administrative removal) 
23. See the ministerial statement of 19.02.07 in which it was confi rmed that Irish nationals would only be considered for deportation 
where a court has pursuant to sentencing powers recommended them for deportation, or SSHD concludes that there are exceptional 
circumstances of the case and that public interest requires deportation is called into question) 
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5. ÔPlaying by the RulesÕ - Part 5 Powers to Detain and Immigration Bail 
 

5.1 Clauses 53-57 create extremely broad powers of detention with few controls on their 
exercise. Clause 53 in conjunction with clause 2(5) for example permits the detention of 
persons, including British citizens, who have at some point in the past entered the UK.  
One effect of this is that given that British citizens will now be required to prove that they 
are British citizens6 their detention will be authorized by the bill for as long as such proof 
is wanting by Home Office functionaries who are not subject to the same oversight or 
constraints as police officers. Such broad powers of detention not only offend against the 
common law presumption of liberty, but also raise serious concerns from the perspective 
of Article 5 ECHR (the right to liberty and security). The potential for these provisions to 
be employed in a discriminatory fashion against those from African-Caribbean or South 
Asian backgrounds not only presents serious issues from the point of view of race 
relations, and the integration of migrants more generally, but may well also lead to 
discrimination that is contrary to Article 14 ECHR (prohibition on discrimination). 
 
5.2 Further concerns arise in relation to the apparent reduction in the level of oversight in 
relation to detention, the Bill seeks to achieve. Clause 62(2) permits, for example, SSHD 
to veto the grant of bail in certain circumstances. Clause 68 provides a power to the 
Secretary of State to vary bail conditions imposed by the Asylum and Immigration 
Tribunal, and a constraint on the power of the Tribunal to cancel conditions of bail 
imposed by the SSHD.  
 
 
6. ÔPlaying by the rulesÕ - Part 10 and Rights of Appeal  
 
6.1 The Bill sets out a right of appeal for persons refused protection under the 
Qualification Directive (2004/83/EC): however, that right of appeal is less extensive than 
European law demands. Under Article 18 there is a right to protection where an 
individual faces a real risk of serious harm against which their home country will not 
offer them protection. However Clause 165 only permits a right of appeal where no other 
immigration permission is afforded. Those refused Humanitarian Protection should have 
access to an appeal in which they can contest their status regardless of whether they are 
facing removal: those refused refugee status are correctly afforded such a right.   
 
6.2 Many migrants who face expulsion will have established a very significant Ôprivate 
lifeÕ in the UK through for example homosexual relationships, the development of 
outside relationships/ties, or as a result of the implications removal might have for their 
mental health.  These migrants will not however enjoy a right of appeal on the same 
footing as those who have made an application categorised as family life. This is 
regrettable and arguably incompatible with the duty not to discriminate on grounds of 
status under Articles 14 in conjunction with 8 ECHR and Article 8 ECHR alone. 
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6.3 The Bill achieves a reduction in judicial oversight of executive decision making 
through the use of three mechanisms:  
 
(i) The extension of circumstances in which migrants cannot appeal against removal 
decisions.  Specifically if the Secretary of State alleges that there has been deception in 
the case, the migrant loses their right of appeal to the Tribunal.24 Migrant family members 
are also excluded from the right of appeal against expulsion as are those who have 
expulsion orders made against them on the grounds of the breach of a condition of 
permission;25  
 
(ii) The abolition of a right of appeal on grounds that discretion under the Immigration 
Rules should have been exercised differently, and the subsequent contraction of the scope 
of any appeal;26  
 
(iii) The introduction of the power to authorize Procedure Rules which include provision 
in the form of ÔpresumptionsÕ and thereby oust the ability of the Tribunal to decide on the 
factual and legal issues as they appear before them.27  
 
6.4 It is to be recalled that the exercise of decision making in the sphere of immigration 
often engages fundamental rights and determines individual destinies. Accordingly it is 
essential that such powers are subject to appropriate checks and restraint through judicial 
oversight. 
 
 
7. ÔManaging Local ImpactsÕ  
 
7.1 There are as yet no new legal provisions within the Bill regulating access to the 
welfare state for migrants, comment is therefore difficult. We understand that the 
intention appears to be a) to limit full access for British citizens and permanent residents 
and b) for migrants to Ôcontribute a little extra to the costs of legal servicesÕ28 It is not 
clear at this stage whether this requires migrants to contribute to an extra fund as 
suggested by the Green Paper29  
 
7.2 Both proposals are potentially problematic. Firstly ÔintegrationÕ of migrants requires 
their wholesale economic and social participation. Exclusion from the benefits system 
renders this difficult. Secondly, however such proposals- depending on their ultimate 
shape could raise consistency issues with human rights obligations specifically Article 2  
 
 
 
           
24. Clause 171(2)Whilst judicial review may sti ll be available, that forum is unsuitable for the kind of fact finding investigation 

involved in making judgments on credibility. 
25. Clauses 171(3))  171(1)(3) 
26. Clause 174  
27. Clause 184 (3) 
28. Making Change Stick An Introduction to the Immigration and Citizenship Bill, UK Border Agency, p.1 
29. The Path to Citizenship: Next Steps in Reforming the Immigration System , UK Border Agency, Ch.5, question 3 
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of the International Covenant on Economic, Social and Cultural Rights (1966).30Both 
proposals could potentially raise consistency issues with Article 14 ECHR in conjunction 
with Articles 1 of Protocol 1, and 8.31  

8. ÔStrong bordersÕ -Part 8 Carr iers liability  

8.1 Whilst much of Part 8 replicates to a large extent existing arrangements in relation to 
carriers liability we are concerned about clause 149.  This takes forward provisions 
currently not in force allowing for the introduction of an Ôauthority to carry scheme.Õ32 In 
summary, this extends carriers liability by permitting the Secretary of State to make 
regulations requiring carriers so seek authority in advance prior to bringing passengers to 
the UK under pain of penalty. The implications of this scheme for asylum seekers are not 
hard to discern and raise consistency issues with the Article 12 (2) ICCPR, and 
potentially Articles 8 and 3 ECHR rights.33  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
The Joint Council for the Welfare of Immigrants 17.09.08 
Please contact JCWIÕs legal policy director, Hina Majid on 0207 553 7463 or hina.majid 
@jcwi.org.uk in the event of any queries/requests for oral evidence/JCWI publications 
referred to within these submissions 
 
           
30. Article 2 (1) requires each state to Ôthe maximum of its available resources, with a view to achieving progressively the full 
realisation of rights recognised [within the Covenant]Õ.  Article 2(2) states that the rights within the Convention shall be guaranteed 

Ôwithout discrimination of any kind as to ÔraceÕ, ÔlanguageÕ Ônational or social originÕ, ÔbirthÕ or Ôother statusÕ.  
31. See in particular  para.53 of  the Grand ChamberÕs judgment in   Stec v UK  20 BHRC  348  and see  Sidabras Dzautas v Lithuania 
Apps. 55480/00 and 59330/00)  

32. S.124 Nationality, Immigration and Asylum Act 2002) 
33. The European Court of Human Rights has not yet ruled on the application of carrier sanctions in asylum cases) (Article 12(2) of 
the Civil and Political Covenant provides that Ôeveryone shall be free to leave any country, including his ownÕ. The only permissible 
limitations on the right are those necessary to protect national security, public order, public health or morals or the rights and freedoms 
of others, and such limitations must also be consistent with the other rights recognised within the Convention. The UN Human Rights 
Committee has indicated that at least in some cases, the operation of carrier sanctions will put a state in breach of the duty to respect 
the right of persons to leave their own country, and more generally enjoy freedom of movement. 
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