MEMORANDUM OF EVIDENCE TO THE HOME AFFAIRSCOMMITTEE ON
THE DRAFT (PARTIAL) IMMIGRATION AND CITIZENSHIP BILL ON
BEHALF OF THE JOINT COUNCIL FOR THE WELFARE OF IMMIGRANTS

1. Introduction

1.1 The Joint Coundl for the Welfare of Immigrants is an indgendent, voluntary
organization working in thefield of immigration, asylum and naiondity law and policy.
Established in 1967, we provide legdly aided immigration advice to migrants and
actively campagn for changes in immigration, asylum and naiondity law and practice.
Our missionisto promote thewelfare of migrants within a human rights framework.

1.2 We welcome this oppottunity to contribute to the Home Affairs Committee Enquiry
into the Draft (Partial) Immigration and Citizenship Bill. Given the word condraints, and
given the extensive nature of the Bill we are not able to offer the detailed line by line
critique of the provisionswe would like. Wha follows is a very brief overview of a
selection of concernsin away tha addresses theterms of this enquiry by reference where
relevant, to internaiond standads and human rights prinaples. We would welcome the
oppotunity to give detailed oral evidence in respect of these matters, and the Bill more
genedly.

2. Belective migration® Part 1 permission

2.1 Clauses 1-3 of the Bill removes the right to enter (the right of abodg from
Commonwealth citizens The result of this is that British nationals who are not British
citizens aswell as sone citizens of indegpendent Commonwealth states such as India with
the right of abodeare to be required to obtain a grant of immigration permission by
order.* The effect of this tha they will be treated in the same way as any other migrant
throughther dependency on pemission to which conditionsmay be attached. This also
means that they will of course be vulnerable to expulsion? These measures will have
paticularly seriousimplicationsfor those with British Subject status who are otherwise
stateless. If they acquire another citizendhip they lose thar status® Consequently they
will be required to register as a British citizen, a process unde which there remains a
resdud power of refusal.: The indignity of depriving naionds of a right to enter the
territory of which they are anaiond is universaly recognized, and reflected in a number
of European and internaiond human rights indruments which expresdy prohibit the
practice.s

1. Seebelow in para.6

2. Clause 8

3. British Nationality Act 1981, s 35

4. British Nationality Act 1981, s4B

5. See Protocol 4 ECHR, Articles 15(2) UDHR, Article 12.4 of the ICCPR



3. Farning theright to stay@Part 3 Citizenship

3.1 We are extremely concerned about the intentions that lie behind the structure for
citizenship set out within Part 3 of the Bill. Specifically as we undestand it, whilst not
expressly stated within the Bill or its explanaory notes, theintentionisto remowve, subject
to international obligatons thoe migrants from the territory who are unabke to
demongrate that they fulfill the necessary criteria to progress from probatonary, to
British citizenship. This represents a significant departure from existing practice where
thereis nothreat to resdential stability in cases where applicants cannotdemondrate that
they cannotfulfill the nauralisation criteria’ This will not only result in the splitting of
migrant families in cases where different family members possess different statuses, but
in our view will postively hinde migrant integration. Even if it is somehow shown to
aid migrant integration, it iswholly dispropationde to thedesired aim.s

3.2 Clause 36(2)(c) is aso problematic dueto its new definition of whoisin the UK Gn
breach of immigration lawsOfor nauralisation pumposes. On its face, it appears to
discount time spent prior to recognition as a refugees from being taken into accountin
nauralization applications® Given tha there still remain a nunber of migrants who have
waited/been waiting several years before beng recognized as refugees as a result not of
ther own actions but of administrative dday, this could present paticular difficulties,
with its effect being felt more acutely given tha the breaches of conditions attached to
leave (for example being late for a reporting condition) will now rende migrants and
therefore refugees Gn breach of immigration lawsO® This provision is arguably
inconsstent with Articles 34-6 of the Refugee Convention which imposes an obligaion
uponstates to fadlitate thenaturalisation of refugees.

3.3 Clause 34 is dso problematic. When read in conjundion with clauses 36(2) and
32(1)(c)(i) it appearsto lead to a Situation whereby the actual resdence required froma
non EEA national for the purpos of naturalisation can be expected to consderably
exceed ten years. This in our view is postively hamful from the perspective of
integration and incongstent with European consensus and standads The 1997 European
Convention on Nationdity which has been signed by 28 European states specifically
requires tha states do notimpose a period of residence in excess of ten years.™

3.4 Clause 34 dso creates a new provison enabling migrants to reduce the qudifying
period for naturalisation in cases where they undetake voluntary work.? The possibility

6. Clause 1(3))
7. Confirmed in atelephone conversation with Alan Boyd of the Earned Citizenship Bill team and JCWI
8. A detailed critique of these provisions as they were refl ected in the Green Paper can be downloaded from our website at

WWW.jcwi.org.uk
9. See Para8.7-12 of Annex B to Ch.18 which presently allows this to be taken into consideration.

10. We note that there is a provision for the exercise of discretion in clause 32(d) in special circumstances but nothing to suggest that
the position of refuges with be so categorized)

11. See Article 6 of the Convention. The Convention has been signed by 28 European states though not the UK.

12. Clause 32(2)(b) makes provision for some categories to be exempt from such a requirement



of payment for thoe activities is expressy excluded. Problematically, the Bill does not
identify the nature of the activities or the length of time for which they need to be
undetaken for. One can envisage tha individuds on low incomes, thos with
disabilities, persondity disorders and single paents are jug a few categories one might
expect to see struggle with this requirement. Viewed from the pespective of human
rights based congderationsthe scheme raises some conaerns from the point of view of
Article 4(2) ECHR (prohibition of compulsory labour)“whilst at the same time raising the
possibility of discriminatory access to citizenship for paticular categories of migrant
unde Article 14 (no discriminaion in enjoyment of Convention rights) in conjundion
with Article 8 ECHR (enjoyment of private life)*

3.5 In relation to the generdity of the scheme set up by clause 34, we bdieve tha the
complex equaion based approach to naturalization is highly problematic and will lead to
confuson onthe pat of applicants and unfoundel applications Thisis problematic from
rule of law consdeations as it is likely to geneate administrative dday and the
withholding of rights to citizenship to which migrants are entitled.

3.6 We are further concerned about the postion of migrants who are already in the UK
with ILR, or otherwise on the pahway to citizenship. Given theimplications of the new
structure set out above in orde to avoid a potential breach of the legdity requirement
inherent within the structure of Article 8 ECHR (right to private and family life), it would
be necessary for appropriate trangtiond provisionsto be put in place to safeguad thar
postions

3.7 Findly, it is highly regrettable that the draft bill as yet failsto; a) address the postion
of British nationals who do not possess the right of abode in the UK in the way that Lord
Goldsmith recommended in his Citizenship Review'; b) deal with the creation of a
second class form of citizenship for dual nationals pursuant Section 56 of the
Immigration, Asylum and Nationality Act 2006 and c) create a new, and appropriate
structure for adequately checking the exercise of executive discretion within this field.”
(this is particularly important in the light of the new proposed scheme)

13. Clause 42(2)(b)

14. On the definition of forced labor see App. 1468/62 Iversen v Norway, Decision of 17 December 1963 (1963) 6 Y earbook 278.
Compulsory labor was defined widely to include work by a worker against their will and requires the work to be unjust, involve
avoidable hardship, or oppressive®

15. In Sisojeva v Latvia App. No 60654/00 the Grand Chamber confirmed that status engages Article 8 and so would clearly be within
the ambit of Article 8. See also Thlimmenos v Greece (2000) 31 EHRR 411 where the European Court of Human Rights considered
the ban imposed by a professional regulatory agency on anyone with a criminal record. The gpplicant had a criminal record because
he had objected on religious groundsto performing military service. The blanket ban was held to be unlawful and discriminatory on
grounds of religion (Article 9) because it had an adverse effect on those with his religious belief and was disproportionate and could
not be justified.

16. Lord Goldsmith QC Citizenship: Our Common Bond

17. See for further detail JCWIOssubmissions to the Lord Goldsmith Citizenship Review together with Green Paper submissions
available to download from www.jcwi.org.uk



4. (Farning theright to stay® Part 4 Expulsion orders

4.1 The eision of the two current two processes for removd envisaged by the Bill
throughthe creation of a new system of expulsion orde's has serious consequences for
migrants. It could result in individuals who might currently face admnistrative removal
on account of minor indiscretions such as where a student inadwertently works a few
extra hours thanthar leave permits, becomng subject to an indefinite expulsion order..
Thepostionis exacerbaed by the attendant lack of judicial scrutiny.* The schemein our
view therefore not only adopts a wholly dispropottionae approach to the question of non
compliance with immigration law and remova more generally, but also raises concerns
as to compdibility with Article 8 ECHR in cases where an expulsion power is madeon a
discretionay basis aganst family members and non foreign crimind migrants for the
provisonsin thar present form fail to set out the criteria for regulating the exercise of
discretion thus leaving migrants unable to determine the outcome of ther actionswith
sufficient precision in advance.

4.2 The scheme also raises particular concernsin relation to the expulsion of those with
the right of abodet, Commonwealth citizens and thos from the Republic of Ireland.
Specificaly we note with regret the loss of protection for migrants with strong historic
tiesto the UK, in particular thefollowing:

1. Thos who currently enjoy the right of abode induding British
naionds other than British citizens

2. Commonwealth and Irish citizenswho were ordinarily resident on, and
prior to 01.0173for five years;

3. lrish naionds;®

4.3 Clause 37(5) creates a new power to make expulsion orders retrogpectively aganst
those who have left the county. This would subject the migrant to a decision whose
conquences they were unable to predict at the time of depature, excluding them from
meaningful deerminaion of ther future family life, and leaving them unéable to
chdlenge the decison meaningfully from abroad due to ther remoteness from any
suitably qudified legd advisor. In doing so it potentially raises compdibility issues with
Article 8 ECHR.

18. Deportation for serious criminal offenders and removal for those breaching immigration laws

19. See below in section 6

20. Under clauses 37(2) (a) and (c)

21. See above at Section 2

22. S7(1)(b) of Immigration Act 1971, which also by virtue of Immigration and Asylum Act 1999 Schil4, para46 extends the
protection to administrative removal)

23. See the ministerial statement of 19.02.07 in which it was confirmed that Irish nationals would only be considered for deportation
where a court has pursuant to sentencing powers recommended them for deportation, or SSHD concludes that there are exceptional
circumstances of the case and that public interest requires deportation is called into question)



5. @laying by the Rules®- Part 5 Powersto Detain and | mmigration Bail

5.1 Clauses 53-57 create extremely broad powers of detention with few controls on ther
exercise. Clause 53 in conjundion with clause 2(5) for example permits the detention of
persons induding British citizens who have at some point in the past entered the UK.
One effect of thisistha given that British citizenswill nowberequired to prove that they
are British citizens thar detentionwill be authorized by thebill for aslongas such proof
is wanting by Home Office fundionaies who are not subject to the same oversight or
condraints as police officers. Such broad powers of detention not only offend agang the
common law presumption of liberty, but also raise seriousconcerns from the perspective
of Article 5 ECHR (therightto liberty and security). The potential for these provisonsto
be employed in a discriminaory fashion agang those from African-Caribbean or South
Asian backgroundsnot only presents serious issues from the point of view of race
relations and the integration of migrants more generally, but may well aso lead to
discriminaionthat is contrary to Article 14 ECHR (prohibition on discrimination).

5.2 Further conaernsarise in relation to the appaent redudionin thelevel of oversightin
relation to detention, the Bill seeks to achieve. Clause 62(2) permits, for example, SSHD
to veto the grant of bal in certain circumstances. Clause 68 provides a power to the
Secretary of State to vary bal conditions imposed by the Asylum and Immigration
Tribund, and a congraint on the power of the Tribund to cancel conditions of bal
imposed by the SSHD.

6. @laying by the rules® Part 10 and Rights of Appeal

6.1 The Bill sets out a right of apped for pesons refused protection unde the
Qudification Directive (2004B3/EC): however, that right of apped is less extengve than
European law demands Unde Article 18 there is a right to protection where an
individud faces a rea risk of serious harm agang which ther home county will not
offer them protection. However Clause 165only permits aright of appeal where no other
immigration permission is afforded. Those refused Humanitarian Protection should have
access to an appedl in which they can contest thar status regardless of whether they are
facing removd: those refused refugee statusare correctly afforded such aright

6.2 Many migrants who face expulsion will have established a very significant Qrivate
lifeQin the UK through for example homosexud relationships, the development of
outside relationdhipdities, or as a result of the implicationsremovd might have for ther
mental hedlth. These migrants will not however enjoy a right of appeal on the same
footing as thoe who have made an application categorised as family life. This is
regrettable and arguably incompaible with the duty not to discriminae on groundsof
statusunde Articles 14 in conjundion with 8 ECHR and Article 8 ECHR adone



6.3 The Bill achieves a redudion in judicial oversight of executive decison making
throughthe use of three mechanisms:

(i) The extendon of circumstances in which migrants cannot appeal aganst removd
decisons Specifically if the Secretary of State dleges tha there has been deception in
the case, themigrant loses thar right of appeal to the Tribund.> Migrant family members
are dso excludad from the right of appeal agand expulson as are those who have
expulsion orders made aganst them on the grounds of the breach of a condition of
permission;

(if) The abolition of a right of appeal on groundsthat discretion unde the Immigration
Rules should have been exercised differently, and the subsequent contraction of the scope
of any appesl;»

(iii) Theintrodudion of the power to authorize Procedure Rules which indudeprovision
in theform of @resumptionand thereby oug the ability of the Tribund to decideonthe
factud andlegd issues asthey appear before them.”

6.4 It isto berecalled tha the exercise of decison making in the spheae of immigration
often engages fundamental rights and determines individud destinies. Accordingly it is
essential tha such powers are subject to appropriate checks and restraint throughjudicial
oveasight

7. ®Managing L ocal ImpadsO

7.1 Thee are as yet no new legd provisions within the Bill regulating access to the
welfare state for migrants, comment is therefore difficult. We undestand tha the
intention appears to be a) to limit full access for British citizens and permanent residents
and b) for migrants to @ontribute a little extra to the cods of legd services® It is not
clear a this stage whether this requires migrants to contribute to an extra fund as
suggested by the Green Papa>

7.2 Both proposis are potentialy problematic. Firstly GntegrationOof migrants requires
ther wholesale economic and sodal participaion. Excluson from the bendits system
rendes this difficult. Secondly, however such proposls- depending on ther ultimate
shgpe could raise congstency issues with human rights obligaionsspecifically Article 2

24. Clause 171(2)Whilst judicial review may still be available, that forum is unsuitable for the kind of fact finding investigation

involved in making judgments on credibility.

25. Clauses 171(3)) 171(1)(3)

26. Clause 174

27. Clause 184 (3)

28. Making Change Stick An Introduction to the Immigration and Citizenship Bill, UK Border Agency, p.1

29. The Path to Citizenship: Next Sepsin Reforming the Immigration System, UK Border Agency, Ch.5, question 3



of the Internaiond Covenanton Economic, Soda and Cultura Rights (1966)*Both
proposls could potentially raise congstency issues with Article 14 ECHR in conjundion
with Articles 1 of Protocol 1, and 8.

8. trong bordersO-Part 8 Carriersliability

8.1 Whilst much of Part 8 replicates to alarge extent existing arrangements in relation to
carriers liability we are conaerned about clause 149. This takes forward provisions
currently not in force allowing for the introdudion of an Gutharity to carry scheme.® In
summary, this extends carriers liability by permitting the Secretary of State to make
regulationsrequiring carriers so seek authority in advance prior to bringing passengea's to
the UK unde pain of pendty. Theimplications of this scheme for asylum seekers are not
had to discern and raise congstency issues with the Article 12 (2) ICCPR, and
potentially Articles 8 and 3 ECHR rights.®

The Joint Counal for the Welfare of Immigrants 17.09.08

Please contact JCWI@ legd policy director, HinaMajid on 0207553 74630r hinamajid
@jcwi.org.uk in the event of any queiesrequests for oral evidence/lJCWI publications
referred to within these submissions

30. Article 2 (1) requires each state to Ote maximum of its available resources, with a view to achieving progressively the full
realisation of rights recognised [within the Covenant]O. Article 2(2) states that the rights within the Convention shall be guaranteed

Guithout discrimination of any kind as to Oraed (dnguage®Dational or social originOOkrthGor Other statusO.
31. Seein particular para53 of the Grand ChamberOgudgment in  Stec v UK 20 BHRC 348 and see Sidabras Dzautasv Lithuania
Apps. 55480/00 and 59330/00)

32. S.124 Nationality, Immigration and Asylum Act 2002)

33. The European Court of Human Rights has not yet ruled on the application of carrier sanctions in asylum cases) (Article 12(2) of
the Civil and Political Covenant provides that Oeeryone shall be free to leave any country, including his ownO The only permissible
limitations on the right are those necessary to protect national security, public order, public health or morals or the rights and freedoms
of others, and such limitations must also be consistent with the other rights recognised within the Convention. The UN Human Rights
Committee has indicated that at least in some cases, the operation of carrier sanctions will put a state in breach of the duty to respect
theright of personsto leave their own country, and more generally enjoy freedom of movement.






